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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 9/2014 

GR CASE NO.1867/2012 

U/s 395 of IPC 

 

State 

-Vs- 

   (1)  Sri Uttam Nath  

   (2)  Sri Biki Prasad 

   (3)  Sri Dilip Borthakur 

   (4)  Sri Ajit Singh       ----- Accused 

Persons 

 

Present 

Smti Munmun B.Sarma 

     Asst. Sessions Judge 

       Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, Addl. PP 

Counsel for Defence  :                        , Advocate 

   

 

Evidence  : 10-04-2014, 26-06-2014, 23-07-2014, 22-08-2014, 

15-06-2015 & 19-01-2017 

Argument : 07-03-2017   

Judgment : 21-03-2017   
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JUDGMENT 

1) On 22-07-2012, complainant S. Chandra Sekhar Raju filed an FIR at Tezpur 

P.S. stating inter-alia that on the night of 21-07-2012 at around 10-30 p.m., six 

persons, who came in a Tata Indica vehicle, stopped his truck bearing registration 

No.AP-16 TC / 9599 near Kalia Bhomora bridge near marketing gate and asked to 

hand-over the truck. At that time the truck was carrying white fish from Andhra 

Pradesh to Dimapur. The youths told that their owner owned them some money 

amounting to Rs.5 lakhs. Two of culprits boarded the truck and forced him to drive 

the truck to Itanagar direction & told that they are carrying gun & if complainant 

doesn’t follow their instruction, they would kill him. Other four guys followed them 

in the Indica vehicle bearing registration No.AS-01Z/4917. On the way complainant 

called the businessman at Dimapur & the businessman called police. Police 

instructed him to proceed slowly. After travelling around 30 Kms the complainant 

stopped the truck near a line-hotel. The culprits got down from the truck after 

taking the key from the truck. Subsequently, the police reached & apprehended (1) 

Uttam Nath, (2) Bimi Prasad and (3) Dilip Borthakur and brought them to Tezpur PS 

along with his vehicle. It is also stated that some of their associates fled away just 

after arrival of police.  Hence, the FIR was lodged Uttam Nath, Biki Prasad, Dilip 

Borthakur and 3 other persons. 

 

2) On receipt of the FIR, it was registered u/s 395 of IPC against the accused 

persons Uttam Nath, Biki Prasad, Dilip Borthakur and 3 other persons. The police 

went to the place of occurrence and examined the available witnesses. Statements 

of the witnesses were recorded. On completion of investigation, a prima facie case 

having appeared, the IO submitted charge sheet against accused persons Uttam 

Nath, Biki Prasad, Dilip Borthakur and Ajit Singh u/s 395 IPC to stand trial in open 

court.  
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3) Cognizance of the offence and after appearance of the accused, Chief 

Judicial Magistrate, Sonitpur, Tezpur committed the case to the ld. Sessions Judge, 

Sonitpur (Tezpur), and thereafter the case was made over to this Court for disposal. 

Accordingly, this Court took-up the trial of the case and considering the materials 

available on Case Record and Case Diary and prima facie case having appeared u/s 

395 IPC, charge was framed and the contents of the offence was read over and 

explained to the accused persons Uttam Nath, Biki Prasad, Dilip Borthakur and Ajit 

Singh, to which they pleaded not guilty and claimed to be tried. To prove the 

offence u/s 395 IPC against the accused, the prosecution side exhibited the Seizure 

List (Ext.1 - 5) alongwith the signature of witnesses & the Charge-sheet (Ext.6) 

alongwith the Signature of IO/ Saidur Rahman & also examined the following 7 

(seven) witnesses- 

a) PW1 – Tusharkanti Sarkar 

b) PW2 – Prabodh Sarkar 

c) PW3 – Munindra Kalita 

d) PW4 – Md. Nekib Ali 

e) PW5 – Md. Rajib Hussain 

f) PW6 – Manjit Roy 

g) PW7 – Saidur Rahman 

 

To substantiate his claim, defence did not examine any witness. The 

accused person’s case, as could be ascertained from cross-examination of the 

prosecution witnesses was that of total denial. 

 

4) The points for determination is whether the accused persons Uttam 

Nath, Biki Prasad, Dilip Borthakur and Ajit Singh on or about 21-07-2012, at about 

10-30 p.m on National Highway near Kaliabhomora Bridge Marketing Gate, stopped 
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the truck No.AP-16 TC/9599 driven by informant/driver Chandra Sekhar Raju and 

committed dacoity and forcefully took the truck towards Itanagar side by showing 

weapons thus, committing an offence u/s 395 IPC. 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF 

5) Heard arguments forwarded by the Ld. APP and counsel for the defence 

side. I have also gone through the materials available in the Case Record & the Case 

Diary. Thus, the charge is analyzed herein below in view of the materials available on 

record and the argument forwarded by both side -   

 

   Offence u/s 395 IPC 

6) S.395 IPC is the punishment part for the crime of committing dacoity. 

Dacoity has been defined u/s 391 IPC and reads as follows – 

When five or more persons conjointly commit or attempt to commit a robbery, 

or where the whole number of persons conjointly committing or attempting to 

commit a robbery, and persons present and aiding such commission or 

attempt, amount to five or more, every person so committing, attempting or 

aiding, is said to commit dacoity.” 

Thus, we have to now see what does robbery mean. Robbery has been defined u/s 

390 IPC and reads as follows - 

“In all robbery there is either theft or extortion.  

When theft is robbery.--Theft is "robbery" if, in order to the committing of the 

theft, or in committing the theft, or in carrying away or attempting to carry 

away property obtained by the theft, the offender, for that end, voluntarily 

causes or attempts to cause to any person death or hurt or wrongful restraint, 

or fear of instant death or of instant hurt, or of instant wrongful restraint.  

When extortion is robbery.--Extortion is "robbery" if the offender, at the time of 

committing the extortion, is in the presence of the person put in fear, and 
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commits the extortion by putting that person in fear of instant death, of instant 

hurt, or of instant wrongful restraint to that person or to some other person, 

and, by so putting in fear, induces the person, so put in fear then and there to 

deliver up the thing extorted. 

Thus, we saw that present case falls under the 1st class. To succeed in this case 

prosecution must prove that – 

a) The accused persons stole the truck by putting the complainant in fear of 

death or hurt  

b) The accused persons were five or more in number 

 

7) Prosecution-side examined 6 independent witnesses but failed to produce 

and examine the complainant. The Investigating Officer was examined as the last 

PW. PW-1 Tusharkanti Sarkar & PW-2 Prabodh Sarkar knew the accused persons as 

they were regular in the line-hotel where PW1 & PW2 were working and the accused 

were caught from. They mentioned that on the night of the incident the accused 

persons were eating in the hotel when the police came and apprehended the accused 

persons. PW1’s signature was taken as seizure-witness for the Indica vehicle. On the 

other hand, PW-3 Munindra Kalita & PW-4 Md. Nekib Ali didn’t know the accused 

persons. Both of them mentioned that on night of the incident they were working at 

Bhomoraguri Check Gate when some boys came and requested them to intercept one 

fish vehicle in their gate, however, PW3 & PW4 didn’t agree and allow. Therefore, 

these boys left and stood at a distance. Neither PW3 nor PW4 can say whether that 

persons intercepted any vehicle or not. PW-5 Md. Rajib Hussain is a seizure witness 

who has no idea why his signature was taken when the Indica car was seized and no 

knew from whom it was seized. PW-5 Sri Manjit Roy showed absolute ignorance 

about the accused or the incident, hence, prosecution declared this witness hostile. 

Finally, I/O deposed as PW-6. He stated that he caught the accused persons from 
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18th Mile Line Hotel with the truck bearing registration No. AP-16 TC 9599 loaded 

with 20 mton of fish. During cross-examiantion he stated that the investigation was 

started based on the GD Entry whose extract copy he has not submitted alongwith 

the charge-sheet. During cross-examination I/O also mentioned that the accused 

persons were caught inside the Line Hotel when they were sitting & at that time 

many other people were in the Line Hotel.  

 

8) Thus, what can be understood from the above evidences is that none of the 

witnesses supported the prosecution claim that the accused persons were the culprit 

who had committed the dacoity and nor could tie the thread of circumstantial 

evidences together to indicate that the accused persons are the culprit. Prosecution 

couldn’t produce the drive, mainly because he was from another state was always on 

the move for being a truck-driver.  Another important loop-hole in the prosecution 

case is that the investigation was started on the basis of a GD Entry and the 

requirement of law is that it should form the foundation of the prosecution case and 

not the subsequent FIR. Furthermore, the defence-side never had a copy of the GD 

Entry, hence, that itself harms the prosecution case at the inception itself. It has 

reiterated by the Courts several times that when a report is made about an 

occurrence and a GD entry is made of same, thereafter written FIR is submitted, then 

the GD entry made which discloses commission of cognizable offence, it will be 

treated as FIR. It was held in Sakharant –Vs- State of Maharashtra, 1969 (3) SCC 

750 that “a message to the police on telephone… amounts to an FIR…subsequent 

report is hit by S.161 & 162 CrPC and it cannot be relied upon except to the extent 

permitted by the Proviso to S.162 CrPC to contradict the informant…” This point was 

also relied in our Hon’ble Gauhati High Court judgment in Gunaram Tanti & Ans. –Vs- 

State of Assam, 1996(3) GLT 103. 
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9) In view of the above discussions, it is held that the prosecution failed to 

prove the case against the accused persons Uttam Nath, Biki Prasad, Dilip Borthakur 

and Ajit Singh u/s 395 IPC beyond all reasonable doubt. Hence, they are acquitted on 

benefit of doubt and set at liberty. Bail bond is cancelled and the bailor discharged. 

 

Judgment is sealed, signed and delivered on this the 21st March’ 2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

 

 

 


